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DISTRICT: NALBARI 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, NALBARI 

   Case No- 06m of 2017 

    U/S-127 CrpC 

 

  

Smt. Binita Deka 

W/O- Sri Dwijen Deka 

D/O- Sri Pubaram Barman 

Resident of Village: Belsor, Mouza- Dharmapur 

P.S- Belsor 

District: Nalbari, Assam.  

     …….. Petitioner/First Party 

Versus 

 

Sri Dwijen Deka  

S/O- Late Bichitra Deka 

Resident of village: Bongaon, PO- Bongram 

P.S- Belsor 

District:- Nalbari, Assam. 

         ……….. Second Party 

 

 

Present- Dulumoni Das, JMFC, NALBARI 

Learned Advocate Appeared For: 

Advocate for the First party: Sri Dwijen Sarma, Tutumoni Devi 

Advocate for the Second party: Abdul Mazid 

Date of recording Evidence: 21/10/17, 12/01/18, 4/5/18 

Date of hearing Argument: 18/05/18 

Date of delivering Judgment: 01/06/2018 
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FINAL ORDER 

 

1. This is an application u/s 127 CrPC filed by the petitioner Smt. Binita Deka 

against her husband Sri Dwijen Deka claiming enhancement of monthly 

maintenance from Rs.4000/- to Rs. 15000/- PM.  

 

2. PETITIONER CASE IN BRIEF: 

 
3. The Petitioner Smt. Binita Deka instituted the present application u/s 127 

CrPC stating that she has been receiving maintenance @ of Rs. 4000 PM 

for herself and her child from 2nd party. She stated that the prices of all 

commodities are increasing and educational expense of her child is also 

increasing. Her male child is now studying in class V at Belsor Jatiya 

Bidyalaya. She is facing hardship for livelihood with present amount of 

maintenance. The 2nd party is a government employee in the PWD Office, 

Nalbari and he draws monthly maintenance @ of Rs. 45,000/ PM. Now 

the salary increased and there should not be any objection on the part of 

2nd party for giving maintenance at enhanced rate. Hence forth, vide this 

petition u/s 127 CrPC, the 1st party is seeking enhancement of 

maintenance of Rs. 10,000 PM for herself and Rs. 5000 PM for her child. 

  

4. After receiving the petition, notice was issued to the 2nd party to appraise 

his stand accordingly 2nd party appeared and filling W/S contested the 

case. The 2nd party admitted he has been paying maintenance @ of Rs. 

4000 PM to 1st party.  The 2nd party pleaded that he has been working as 

LDA in the office of PWD Rural road division and drawing salary of Rs. 

20,738 PM. He has to maintain his ailing mother and ailing sister and two 

younger brothers and has personnel loan. He contended 1st party also 

earning amount Rs. 4000 PM by doing tuition and her financial status is 

far better than him. He stated he is unable to pay maintenance at 

enhanced rate, hence he prayed for dismissing the petition. 
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5. During the course of hearing, the 1st party examined herself as PW1. 

Whereas, the 2nd party examined himself as DW1 and one Sri Pradip Deka 

as DW2.  

 
6. I have heard argument advanced by the Ld. Counsel of both sides. The 

ld. Advocate of 1st party argued that 1st party needed enhance 

maintenance as she has been facing great difficulties to meet her 

expenses as the prices of day to day essential commodities have been 

increasing tremendously. On the other hand the ld counsel of 2nd party 

argued that 2nd party is additional burden towards his family members 

and is unable to pay enhanced maintenance.  

 

 

7. POINT FOR DETERMINATION 

 

A. Whether maintenance of the petitioner is required 

to enhance from Rs.4000 to Rs.15000 PM? 

 

8. DISCUSSION DECISION AND REASONS THEREOF 

 

9. PW1 Smt. Binita Deka in her evidence deposed that she had lodged 

maintenance case u/s 125 CrPC against 2nd party. Since the last 2015 by 

way of enhancement of maintenance she has been receiving maintenance 

@ of Rs. 4000 PM for herself and her child u/s 127 CrPC.  She stated her 

child now studying in class V, and she is unable to maintain with mere 

amount of Rs. 4000/ PM. The educational expenses of her child increased 

and the prices of food staffs and the price of other commodities are 

increasing. She stated she is unemployed and her husband works in PWD 

department. She contended her husband earns Rs. 45,000 PM. She stated 

she now sought Rs. 10000 PM for herself and Rs. 5000 PM for her child in 

total @ of Rs. 15000 PM.  

 
10. DW1 Sri Dwijen Deka in his evidence deposed 1st party is his wife. He 

deposed he is paying monthly maintenance of Rs. 4000 PM to his wife. He 

stated he works in PWD department as grade III employee and he draw 

monthly salary of Rs. 20000 PM. He stayed with his mother, sister and 
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brother and look after them as they have no source of income. He stated 

1st party to his knowledge used to do tuition. He deposed his sister is 

mentally sick. He has to look after her and to visit doctor very often for 

her. He deposed he has no other extra source of income and at this stage 

he is unable to give maintenance at enhance rate.  

 
11. DW2 Sri Pradip Deka in his evidence deposed 2nd party is his brother and 

2nd party giving maintenance to 1st party regularly @ of Rs. 4000 PM. he 

stated 2nd party is a government employee and works in the department 

of PWD and draws salary Rs. 20,700 PM. He deposed Ext. A is the salary 

slip of 2nd party/his brother. He deposed his brother have no other source 

of income except his salary from job. He deposed in their house their 

ailing mother and sister stayed together and his brother to look after and 

provide maintenance to them. He stated his brother cannot give 

maintenance at enhance rate.  

 

12. Section 127 CrPC empowers to alter or modify the order of maintenance 

on account of (i) change in the circumstances of the party paying or 

receiving the maintenance. Change in circumstances envisaged in Section 

127 (i) CrPC contemplate not only change in relation to wife but also 

husband. From the evidence of PW1 it appears that 1st party is receiving 

maintenance of Rs. 4000 PM since 2015. From complaint petition and 

evidence of 1st party it can be observed that 1st party has shown 

increasing educational expense of her child who is studying in class V at 

Jatiya Bidyalaya, Belsor and inflation as change in circumstances to claim 

enhanced maintenance.  Apart, 1st party has shown increasing salary of 

her husband as change in circumstances of the 2nd party so as to claim 

enhanced maintenance. The 1st party in her evidence claimed that her 

husband works in the department of PWD and draws salary of Rs. 45000 

PM. But 2nd party reveal he draws salary of 20,000 PM. While DW2 stated 

2nd party is his brother and he draws salary of Rs. 20700 PM. From the 

Ext. A salary statement of May 2017 it transpire that the gross salary of 

the 2nd party is Rs. 35096 PM and after all deduction the 2nd party receive 

salary in hand Rs. 20,738 PM. It is also a true fact that child of the parties 

is now studying at class V and his education expense increase with every 
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passing year. The 2nd party during cross remark he is not aware in which 

class his child is studying. The 1st party took burden or responsibility to 

educate their child and it is duty of the 2nd party at least to assist 

financially to 1st party to meet educational expense so that she could 

properly educate their child to do justice with child. Being a father not 

knowing in which class his son is studying is sheer negligence on the part 

of 2nd party towards his child even though he is living separately. Another 

change in circumstance that brought by the 1st party is that cost of living 

is increasing due to increasing price of all the commodities. In several 

reported case of various Hon’ble High courts it is been observed that the 

rise in the cost of living is a good ground for enhancement of the 

maintenance allowance (1994 Cri.LJ 348). On the other hand in order 

to impede claim of the 1st party, the 2nd party stated that he is staying 

with his mother, sister and brother and he has to look after them. The 

2nd party also claimed that his sister is mentally sick and for her he has 

to visit doctor very often. The 1st party denied mental illness on part of 

his sister and gave suggestion that his sister is not mentally sick. 

There is no medical report to corroborate and support his evidence 

and to assume mental illness of his sister. Moreover, 2nd party and 

DW2 denied suggestion that their father who was a government 

employee and their mother receiving family pension. However, the 

learned advocate of 1st party during argument submitted that mother 

of 2nd party receiving family pension as father of 2nd party was a 

government employee. Another contention of the 2nd party is that 1st 

party used to do tuition and earns Rs. 4000 PM and her financial 

position is far better than him. The 1st party denied of doing tuition for 

livelihood. There is no clinching evidence in this regard and mere 

stating is not enough. The 1st party must substantiate his claim either 

oral or documentary evidence. There is no cogent evidence that 2nd 

party has to incur expenditure for his ailing mother, sister and to look 

after his 2 other younger brothers. It is manifestly clear that 1st party 

receiving salary in hand Rs. 20700 PM and 1st party with her child is to 

live mere amount of Rs. 4000 PM. Apart the 1st party also to incur 

expenditure for her child. The undeniable fact is that cost of living 
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increasing with price hike of each and every commodity. The 2nd party 

is obliged to give a decent and standardized life to 1st party and her 

child, which they otherwise entitled if living with him.  

 

13. In view of the discussion made above, the petition u/s 127 of CrPC is 

allowed. Existing maintenance in total @ of Rs. 4000/-PM is enhanced to 

Rs. 7000/-PM from today. Accordingly, the 2nd party is hereby directed to 

pay maintenance Rs. 5500 PM for the 1st party and Rs. 1500 PM for the 

child in total @ of Rs. 7000/-PM to the petitioner/1st party with effect from 

the date of this Final Order.  

 

14. The case is disposed off. 

 

15. Copy of this order be furnished to the petitioner/1st party free of cost. 

 

16. Given under my hand and seal of this court on this 01st day of May 2018. 

 

 

DULUMONI DAS 

        JMFC, NALBARI 
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   APPENDIX 

   1ST PARTY WITNESSES 

PW1 – Smt. Binita Deka 

1ST PARTY EXHIBITS 

None 

    2ND PARTY WITNESSES 

DW1- Sri Dwijen Deka 

DW2- Sri Pradip Deka 

    2ND PARTY EXHIBITS 

Ext.  A – Salary statement of 2nd party 

       Dulumoni Das 

       JMFC, NALBARI 

 

 


